UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | NDI ANA

In Re )
) I n Bankrupt cy
EUROMOTORSPORT RACI NG, | NC. )
) Case No. 94-04503-RLB-11
Debt or . )
OPINION

This matter is before the Court on the Final Application for
Al l owance of Conpensation and Rei nbursenent of Expenses filed by
Ancel & Dunlap (“A&D’) and the Objection thereto filed by The Pl an
Committee. A&D, Debtor’s counsel in this case, seek paynent of
fees in the anbunt of $142,307.00 and rei nbursenent of expenses in
the anmount of $9, 556. 40.

On June 15, 1994, an involuntary Chapter 7 bankruptcy petition
was fil ed agai nst Euronotorsport Racing, Inc. (“Debtor”). On July
27, 1994, the case was converted to a Chapter 11 proceeding. On
August 3, 1994, A&D entered its appearance as counsel for the
Debtor. On Cctober 28, 1994, A&D filed Debtor’s Application to
Enpl oy Counsel. On Novenber 14, 1994, this Court entered an Order
appoi nti ng A& as counsel for the Debtor. A&D has previously filed
an Application for Conpensation for services provided fromthe tine
of its appointnent as Debtor’s counsel until August 25, 1995. By
Order of this Court dated Decenber 27, 1995, A&D was awarded fees
in the amount of $125,000.00 and expenses in the anount of
$5,307.22. The Final Application, which is presently before the

Court, relates to services rendered and expenses advanced from
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August 26, 1995, through January 25, 2000.

The Pl an Conmittee objects to A&D' s Fee Application. The Plan
Comm ttee contends that, fromthe begi nning of this case, A& has
had an irreconcil able conflict of interest because Debtor’s counsel
al so represented the bankruptcy estate of Antonio Ferrari, who was
both the sol e stockhol der of the Debtor and, for a tine, Debtor’s
purported |largest creditor. Notw t hstanding detailed and
persistent requests from The Plan Commttee to acknow edge the
conflict and take steps to rectify it, A& refused to pronptly do
so. Consequently, A& s forbearance resulted in significant
addi ti onal expense to the estate which The Plan Conmittee estinates
at nore than $25, 000.

The Plan Committee further contends that A& refused to
pronptly acknow edge that M. Ferrari’s $2,000,000 claimfiled in
this case was invalid. Utimately, in April, 1996, M. Ferrari’s
cl ai mwas deni ed, but not before substantial tinme and expenses were
i ncurred which would have been unnecessary were it not for A& D s
conflict of interest and divided |oyalty.

The Bankruptcy Code inposes strict conflict of interest
restraints upon the enploynent of professional persons in a
bankr upt cy proceedi ng:

Except as otherwise provided in this section, the

trustee, with the court's approval, may enploy one or

nore attorneys...that do not hold or represent an

interest adverse to the estate, and that are

di sinterested persons, to represent or assist the trustee

in carrying out the trustee's duties under this title.

11 U S.C. 8 327(a). See also 11 U.S.C. § 1107(a) (8327(a) applies

to counsel representing a debtor in possession under Chapter 11).
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The statutory requirenents of disinterestedness and no interest
adverse to the estate ensure that all professionals appointed
pursuant to 8§ 327(a) tender undivided | oyalty and provi de untainted
advice and assistance in furtherance of their fiduciary
responsibilities. The need for professionals to avoid conflicts of
i nterest does not end upon appointnent; it continues throughout

their tenure. See 11 U S.C. 8§ 328(c).

Judge Squi res has observed that "[r] epresentati on of nore than
one person or entity in a matter which ends up i n bankruptcy court
is fraught with ethical quagmres for even the nobst experienced

professional." Inre Gabill Corp., 113 B.R 966, 969 (Bankr. N. D

1. 1990), arff’d 135 B.R 835 (N.D. Ill. 1991), aff’d 983 F.2d 773

(7" Gir. 1993). Many courts have found a conflict of interest when
an attorney represents both the corporate debtor and the debtor's

shareholders. [In re Rusty Jones, Inc., 134 B.R 321, 343 (Bankr.

N.D. IIl. 1991) (citations omtted). The instant case 1is
illustrative of the types of problens encountered by the
si mul t aneous representation of both a debtor and a debtor's mgjor
shar ehol der.

The Court has the authority to deny fees in their entirety if
it determnes at any tine during the course of representation that

a conflict of interest exists. See In re Inslaw, Inc., 97 B.R

685, 703 (Bankr. D. D.C. 1989). This is so even though the

services rendered had intrinsic value and brought a benefit to the

bankruptcy estate. In re Churchfield Managenent & |nvestnent
Corp., 100 B.R 389, 394 (Bankr. N.D. Ill. 1989) (citations
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omtted). Notwithstanding a conflict of interest, the court also
has t he equitabl e power to award a portion of the fees requested if
mtigating factors are present. 1d.

At the tinme this Court entered its Oder appointing A&
counsel for Debtor on Novenmber 14, 1994, the Court was aware of the
potential conflict of interest issue and the parties’ respective
positions. At that tinme, A& had already w thdrawn from its
representation of M. Ferrari. Apparently the Court was reasonably
satisfied that the conflict of interest issue was sufficiently
resolved at that tine and that A& was qualified to represent
Debtor in the Chapter 11 proceeding. This Court’s review of A&D s
representation of the Debtor in these proceedings indicates that
A&D di d provi de sone conpensabl e services to the estate. However,
the Court also finds nerit in The Plan Conmittee’s contention that
A&D s failure to imrediately acknow edge the conflict and take
pronpt steps to rectify it resulted in significant additiona
expense to the estate. Accordingly, the Court will take these
factors into consideration in evaluating the reasonabl eness of the
fees bei ng sought.

The criteria for evaluating fee applications in bankruptcy
cases is set forth in Bankruptcy Code Section 330(a)(3), which
states as foll ows:

(3) In determning the amount of reasonable
conpensation to be awarded, the court shall consider the
nature, the extent, and the value of such services,
taking into account all relevant factors, including--

(A) the tinme spent on such services;

(B) the rates charged for such servi ces;




(C whether the services were necessary to
the adm ni stration of, or beneficial at the tine at
which the service was rendered toward the
conpl etion of, a case under this title;

(D) whether the services were perforned
within a reasonable anobunt of tinme comensurate
with the conplexity, inportance, and nature of the
probl em issue, or task addressed; and

(E) whether the conpensation is reasonable
based on the custonmary conpensation charged by
conparably skilled practitioners in cases other
t han cases under this title.

11 U.S.C. 8330(a)(3).
The Court has a duty to exanmne independently the

reasonabl eness of fees requested. In re Price, 143 B.R 190, 192

(Bankr. N.D. 1l1. 1992) arff'd 176 B.R 807, aff'd and remanded 42

F.3d 1068 (7th Cir. 1994); In re Wslak, 94 B.R 540, 541 (Bankr.

N.D. I'll. 1988); In re Chicago Lutheran Hospital Association, 89

B.R 719, 734-35 (Bankr. N.D. Ill. 1988). The |lack of an objection
to a fee request does not restrict the Court fromlimting the fees
sought. Inre Lee, 209 B.R 708, 710 (Bankr. N.D. 1ll. 1997). The
burden of proof to showentitlenent to the fees requested is on the

applicant. See In re Kenneth Leventhal & Co., 19 F.3d 1174, 1177

(7th CGr. 1994); In re Price, supra, 143 B.R at 192; In re

St oecker, 114 B.R 965, 969 (Bankr. N.D. Ill. 1990); In re Thorn,

192 B.R 52, 55 (Bankr. N.D. N. Y. 1995). This burden nust "not be
taken lightly, especially given that every dol | ar expended on | egal
fees results in adollar less that is available for distributionto

the creditors.” 1n re Pettibone Corp., 74 B.R 293, 299 (Bankr.

N.D. Ill. 1987).

I n assessi ng t he reasonabl eness of a requested fee, this Court
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(and the vast majority of others) continues to utilize the twelve

factors set forth in Johnson v. Georgia H ghway Express, Inc., 488

F.2d 714 (5th G r. 1974), which are:
1. The tinme and | abor required;

2. The novelty and difficulty of the question;

3. The skill necessary to perform the I|egal services
properly;

4. The precl usi on of ot her enpl oynent by the attorney due to
acceptance of the case;

5. The customary fee for simlar work in the community;

6. Whet her the fee is fixed or contingent;

7. Time Jlimtations inposed by the <client or the
ci rcunst ances;

8. The amounts involved and the results obtained;

9. The experience, reputation, and ability of the attorneys;

10. The "undesirability" of the case;

11. The nature and length of the professional relationship
with the client; and

12. Awards in sim/lar cases.

Id. at 717-19. See also In re East Peoria Hotel Corp., 145 B.R

956, 962-63 (Bankr. C.D. Ill. 1991) (although the Johnson factors,
the "l odestar” approach and 8330 are not identically termed, there
is a sense of harnony between them and a court need not pick one
over the others. The end result would be the sane, whatever
approach was applied.)

To address the unique features of a bankruptcy case, two
addi tional factors should al so be considered in the determ nation
of a reasonable fee: (i) value to the estate, and (ii) the effect

on the creditors. In re Vista Foods USA, Inc., 234 B.R 121, 131
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(Bankr. WD. Ckla. 1999). |If the attorney requesting conpensation
represents the trustee or debtor-in-possession, conpensation wll,
general ly, not be all owed unl ess the services resulted in a benefit

to the estate. 1d. at 130 (citations omtted).

Services which are found to be excessive, redundant, or

unnecessary are not conpensable. Hensley v. Eckerhart, 461 U. S.

424, 434, 103 S.Ct. 1933, 1939-40 (1983). Reasonable tine spent

does not necessarily include all tinme actually expended. Seelnre

Chas. A Stevens & Co., 105 B.R 866, 870-71 (Bankr. N.D. 111

1989). In determ ning what constitutes reasonabl e conmpensation
the Seventh Circuit has stated that "there are limts -- neasured
by standards of reasonabl eness -- to what a professional can demand

in a bankruptcy case.” In re Kenneth Leventhal & Co., supra, 19

F.3d at 1178. The Court may determne what is the reasonable

amount of tinme a professional should have to spend on a given

project. Inre Wldman, 72 B.R 700, 713 (Bankr. N.D. Ill. 1987)

citing In re Shades of Beauty, Inc., 56 B.R 946, 951 (Bankr. E.D

N.Y. 1986), aff'd in part, remanded in part, 95 B.R 17 (E. D. NY.

1988) .

The item zation attached to A&D s Fee Application indicate
that 1,014.30 hours were expended at hourly rates ranging from
$45.00 to $50.00 per hour for law clerks, $135.00 to $200.00 per
hour for associates, and $160.00 to $225.00 per hour for M.
Dei gnan, a partner in A&D. The fees requested total $142,307.00 in
addition to the $125,000. 00 al ready awarded.

It cannot be disputed that a great deal of tinme and | abor was
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expended by A&D in this case. This was a fairly conpl ex Chapter 11
case, and A&D brought skilled and experienced personnel to the task
of representing the Debtor herein. Because this case was initiated
as an involuntary Chapter 7 proceeding, A& was required in at
| east the initial stages of this case to nove quickly. There is no
evi dence, however, that A& was precl uded fromother enpl oynent due
to acceptance of the case or that the case was particularly
“undesirabl e”, nor was there any evidence that A& had a | engthy
prof essional relationship with the Debtor prior to representing it
in this case. It would be difficult to accurately estimate a
“customary fee” for representing the Debtor in this case, although,
for reasons stated below, the Court finds that A& did not al ways
perform as efficiently as it should have. Based wupon its
experience over the years, the Court woul d general ly expect to find
attorney fee awards in simlar cases to be substantially | ess than
t he amounts bei ng requested herein.

As indicated above, the Plan Commttee estimates that A&D s
failure to acknow edge and take steps to resolve the conflict of
interest resulting fromA&D s representati on of both the Debtor and
M. Ferrari in their respective bankruptcy proceedings resulted in
addi ti onal expenses to the estate in excess of $25,000. In
addition, The Plan Commttee contends that A& s refusal to
acknow edge the invalidity of M. Ferrari’s $2,000,000 claimfil ed
in this case cost the estate substantial tinme and expense. The
Court agrees with The Plan Comm ttee that A&D continued to maintain
an untenabl e position that it could represent M. Ferrari and the

Debtor long after the existence of a clear conflict of interest
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becanme undeni able. A&D s acts and omi ssions fromthat tine forward
cost the estate substantially, and certainly these actions should
not be rewarded.

From the beginning, this case was one of those Chapter 11
cases which the Court occasionally sees where there appears to be
little if any realistic hope that a successful reorganization can
be affected. Yet, in spite of an objectively hopel ess prognosis,
the patient is kept on Iife support, allow ng enornous anounts of
attorneys fees to be incurred, yet resulting in virtually no
benefit to the Debtor, the bankruptcy estate, or the unsecured
creditors.

The Court has found A& s manner of representation of the
Debtor in these proceedings to have been very contentious,
litigious, and not particularly efficient. A&D seized the
opportunity to file an objectionto virtually every notion filed by
a creditor or by The Plan Conmttee. |n nany cases, the objections
were wi thout nmerit and al nost al ways either overrul ed by the Court
or withdrawn by A&D.

In exam ning the individual item zations provided by each of
the attorneys or | aw cl erks who worked on the case, the Court finds
a nunber of entries to be problematic. For exanple, nmuch of the
time billed by law clerk Ed R Cardoza i s non-conpensable. Based
upon his tinme entries, M. Cardoza spent a great deal of doing
research, apparently to educate hinself in bankruptcy law in
general and on the facts of this case specifically. He also spent
a great deal of time in conference with M. Deignan - tine for

whi ch the Debtor was billed. However, based upon the item zati on,
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it does not appear that M. Cardoza perforned nmany substantial or
meani ngf ul services of benefit to the Debtor, the estate, or the
unsecured creditors.

The Court also notes that there appears to be a great deal of
duplication in the efforts of Attorney Paula Cardoza and Attorney
Paul Dei gnan. There are nunerous entries for conferences between
Ms. Cardoza and M. Deignan and for neetings at which both were
present. For exanple, Ms. Cardoza and M. Deignan both | ogged tine
on 11/7/95, 11/14/95, 1/10/96, 1/11/96, 1/17/96, 1/18/96, 1/19/ 96,
1/ 21/ 96, and 2/5/96 for conferences between Ms. Cardoza and M.
Dei gnan, or conferences with others at which both Ms. Cardoza and
M. Deignan were present. For nost intraoffice conferences, only

one attorney shoul d be conpensated for her or his tine. Seelnre

Adventist Living Centers, Inc., 137 B.R 701, 717 (Bankr. N.D. II1.

1991). Conferences with third parties at which two attorneys were
present should be billed by only one attorney unless it can be
shown that the presence of both attorneys was necessary. 1In re
Pot hoven, 84 B.R 579, 585 (Bankr. S.D. lowa 1988) (citations
om tted).

M. Deignan billed $1,960.00 for preparation of the first fee
application and attendance at the hearing on the fee application.
This Court agrees with the |ine of cases which hold that time spent
preparing and presenting a fee applicationis not a “benefit to the

estate” and is, therefore, not conpensable. Seeln re Junco, Inc.,

185 B. R 215, 218 (Bankr. E.D. Va. 1995); In re Jefsaba, Inc., 172

B.R 786, 801-02 (Bankr. E.D. Pa. 1994); |In re Courson, 138 B.R

-10-




928, 932-36 (Bankr. N.D. lowa 1992); In re The Vogue, Inc., 92 B.R
717, 720-21 (Bankr. E.D. Mch. 1988); Inre Wedau’s, Inc. 78 B.R
904, 909 (Bankr. S.D. Ill. 1987); Inre WIlson Foods Corp., 36 B.R
317, 323 (Bankr. WD. Ckla. 1984).

Based upon a thorough reviewthe item zations attached to the

Fee Application, and for the reasons set forth above, the Court

finds that A& should be awarded fees in the anpbunt of $97, 500. 00.
The renmai ni ng $44,807.00 in fees requested are deni ed.

A&D al so request reinbursenent for expenses in the anmount of
$9, 556.40. This includes 16,035 photocopies at a rate of $.30 per

copy, and 471 photocopies at a rate of $.25 per copy.

Many courts
do not pernit rei mbursenent for in-house photocopying or postage as

t hese expenses are considered overhead. See In re Mam Optica

Export, Inc., 101 B.R 383, 385 (Bankr. S.D. Fla. 1989). In this

circuit, however, nost courts do all owrei nbursenent for reasonabl e

i n-house photocopying charges. The maxi mum rate all owed by nost
courts inthis circuit for in-house copying charges does not exceed
$. 20.

See In re Caribou Partnership 111, 152 B.R 733, 740 (Bankr.

N.D. Ind. 1993) ($.20 per In re Churchfield Managenent &

page) ;
98 B.R 838, 860 (Bankr.

| nvest ment Corp. N.D. IIl. 1989) ($.15

In re Trak M croconputer

per page or |ess); Corp., 58 B.R 708,

713-14 (Bankr. N.D. 1986) ($.15 per The Court will

page) .

al l ow A&D' s request for reinbursenent for in-house photocopying at

the rate of $.20 per

page.
al | oned expenses by $1, 627. 05.

rei nbursenent will be all owed.

This adjustnent will reduce A&D s

The remai nder of A& D s request for
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This Opinion is to serve as Findings of Fact and Concl usi ons

of Law pursuant to Rule 7052 of the Rul es of Bankruptcy Procedure.

XC:

See witten Order.

ENTERED:

Paul T. Deignan

1770 Market Square Center
151 N. Del aware St.

I ndi anapolis, I N 46204

U S. Trustee
101 W Chio St. #1000
I ndi anapolis, I N 46204

LARRY LESSEN

UNI TED STATES BANKRUPTCY JUDGE

James A. Knauer
111 Monunent Circle #900
I ndi anapolis, I N 46204




UNI TED STATES BANKRUPTCY COURT

SOUTHERN DI STRI CT OF | NDI ANA

In Re )
) I n Bankrupt cy
EUROMOTORSPORT RACI NG, | NC. )
) Case No. 94-04503-RLB-11
Debt or . )
O RD ER

for

For the reasons set forth in an Opinion entered this day,

| T I'S HEREBY ORDERED t hat Ancel

Al | omance of Conpensation and Rei nbursenent of

& Dunl ap’s Final Application

Expenses as

Attorneys for Debtor be and is hereby granted in the sumof $97, 500

in fees and $7,928. 35 i n expenses. The remai ni ng $44,807.00 i n fees

and $1,627.05 in expenses requested by Ancel & Dunlap be and are

her eby deni ed.

XC:

ENTERED:

Paul T. Deignan

1770 Market Square Center
151 N. Del aware St.

| ndi anapolis, I N 46204

U S. Trustee
101 W Chio St. #1000
| ndi anapolis, I N 46204

LARRY LESSEN

UNI TED STATES BANKRUPTCY JUDGE

James A. Knauer
111 Monunment Circle #900
| ndi anapolis, I N 46204




